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acting within the scope of the person’s
duties or employment, and

(2) Such personnel provide prompt
notification and delivery of all process
served or received, provide such other
documents, information and assistance
as requested, and cooperate in the de-
fense of the action on the merits. (See
DoD Directive 6000.6.)

§536.40 Claims under Article 139, Uni-
form Code of Military Justice.

(a) Statutory authority. The authority
for this section is Article 139, Uniform
Code of Military Justice (10 U.S.C. 939)
which provides for redress of damage to
property willfully damaged or de-
stroyed, or wrongfully taken, by mem-
bers of the armed forces of the United
States.

(b) Purpose. This section sets forth
the standards to be applied and the
procedures to be followed in the proc-
essing of claims for damage, loss or de-
struction of property owned by or in
the lawful possession of an individual,
whether civilian or military, a busi-
ness, a charity, or a State or local gov-
ernment, where the property was
wrongfully taken or willfully damaged
by military members of DA. Claims
cognizable under other claims statutes
may be processed under this section.

(c) Effect of disciplinary action. Ad-
ministrative action under Article 139
and this section is entirely separate
and distinct from disciplinary action
taken under other articles of the UCMJ
or other administrative actions. Be-
cause action under Article 139 and this
section requires independent findings
on issues other than guilt or innocence,
the mere fact that a soldier was con-
victed or acquitted of charges is not
dispositive of a claim under Article 139.

(d) Claims cognizable. Claims cog-
nizable under Article 139, UCMJ are
limited to—

(1) Claims for property willfully dam-
aged. Willful damage is damage which
is inflicted intentionally, knowingly,
and purposefully without justifiable ex-
cuse, as distinguished from damage
caused inadvertently or thoughtlessly
through simple or gross negligence.
Damage, loss, or destruction of prop-
erty caused by riotous, violent, or dis-
orderly acts, or by acts of depredation,
or through conduct showing reckless or
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wanton disregard of the property rights
of others may be considered willful
damage.

(2) Claims for property wrongfully
taken. A wrongful taking is any unau-
thorized taking or withholding of prop-
erty, not involving the breach of a fidu-
ciary or contractual relationship, with
the intent to temporarily or perma-
nently deprive the owner or person
lawfully in possession of the property.
Damage, loss, or destruction of prop-
erty through larceny, forgery, embez-
zlement, fraud, misappropriation, or
similar offense may be considered
wrongful taking.

(e) Claims not cognizable. Claims not
cognizable under this section and Arti-
cle 139 include—

(1) Claims resulting from negligent
acts.

(2) Claims for personal
death.

(3) Claims resulting from acts or
omissions of military personnel acting
within the scope of their employment.

(4) Claims resulting from the conduct
of reserve component personnel who
are not subject to the UCMJ at the
time of the offense.

(5) Subrogated
claims by insurers.

(f) Limitations on assessments—(1) Time
Limitations. To be considered, a claim
must be submitted within 90 days of
the incident out of which the claim
arose, unless the special court-martial
convening authority (SPCMCA) acting
on the claim determines that good
cause has been shown for the delay.

(2) Limitations on amount. No soldier’s
pay may be assessed more than $5,000
on a single claim without the approval
of the Commander, USARCS, or des-
ignee. If the commander acting on the
claim determines that an assessment
against a soldier in excess of $5,000 is
meritorious, he or she will assess the
pay of that soldier in the amount of
$5,000 and forward the claim to the
Commander, USARCS, with his or her
recommendation as to the additional
amount which should be assessed.

(3) Direct damages. Assessments are
limited to direct damages for the loss
of or damage to property. Indirect, re-
mote, or consequential damages may
not be considered under this section.

injury or

claims, including
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(g) Procedure. Area claims offices and
claims processing offices with approval
authority are responsible for publi-
cizing the Article 139 program and
maintaining a log for Article 139
claims presented in their areas (see
Personnel Claims Adjudication appen-
dix G, Claims Manual). Area claims of-
fices and claims processing offices with
approval authority are required to
monitor action taken on Article 139
claims and ensure that time require-
ments are met. If assessment action on
a particular claim will be unduly de-
layed, the office may consider the
claim under 31 U.S.C. 3721 and chapter
11 of this regulation if it is otherwise
cognizable under the authority. The of-
fice will counsel the claimant to repay
any overpayment if the Article 139
claim is later successful (see para 11-
2e).

(1) Form of a claim and presentment. A
claim must be presented by the claim-
ant or his or her authorized agent oral-
ly or in writing. The claim must be re-
duced to writing, signed, and for a defi-
nite sum in U.S. dollars within 10 days
after oral presentment.

(2) Action upon receipt of a claim. Any
officer receiving a claim will forward it
within 2 working days to the SPCMCA
over the soldier or soldiers against
whom the claim is made. If the claim is
made against soldiers under the juris-
diction of more than one such con-
vening authority who are under the
same general court-martial convening
authority, the claim will be forwarded
to that general court-martial con-
vening authority, who will designate
one SPCMCA to investigate and act on
the claim as to all soldiers involved. If
the claim is made against soldiers
under the jurisdiction of more than one
SPCMCA at different locations and not
under the same general court-martial
convening authority, the claim will be
forwarded to the SPCMCA whose head-
quarters is closest to the situs of the
incident, who will investigate and act
on the claim as to all soldiers involved.
If a claim is made against a member of
one of the other military Services, the
claim will be forwarded to the com-
mander of the nearest major Army
command (MACOM) of that Service.

(3) Action by the SPCMCA. Within 4
working days of receipt of a claim, the

32 CFR Ch. V (7-1-99 Edition)

SPCMCA will appoint an investigating
officer to investigate the claim, using
the procedures of this section supple-
mented by the procedures of AR 15-6.
The claims officer of a command, if he
or she is a commissioned officer, may
be appointed as the investigating offi-
cer.

(4) Action by the investigating officer.
The investigating officer will provide
notification to the soldier against
whom the claim is made.

(i) If the soldier indicates a desire to
make voluntary restitution, the inves-
tigating officer may, with the con-
vening authority’s concurrence, delay
proceedings until the end of the next
pay period to accomplish this. If the
soldier makes payment to the claim-
ant’s full satisfaction, the claim will be
dismissed.

(i) In the absence of full restitution,
the investigating officer will determine
whether the claim is cognizable and
meritorious under the provisions of Ar-
ticle 139 and this chapter and the
amount to be assessed each offender.
This amount will be reduced by any
restitution accepted by the claimant
from an offender in partial satisfac-
tion. Within 10 working days or such
time as the SPCMCA may provide, the
investigating officer will make findings
and recommendations and submit these
to the SPCMCA. The investigating offi-
cer will also provide a copy of his or
her findings and recommendations to
any soldier against whom an assess-
ment is recommended.

(iii) If the soldier is absent without
leave so that he or she cannot be pro-
vided with notification, the Article 139
claim may be processed in the soldier’s
absence. If an assessment is approved,
a copy of the claim and SPCMCA ap-
proval will be forwarded by transmittal
letter to the servicing finance and ac-
counting office (FAO) for offset input
against the soldier’s pay account. In
the event the soldier is dropped from
the rolls, the servicing FAO will for-
ward the assessment documents to
Commander, U.S. Army Finance and
Accounting Center, attn: Department
40, Indianapolis, Indiana 46249.

(5) Legal review. After completion of
the investigating officer’s report, the
SPCMCA will refer the claim to the
area claims office or claims processing
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office servicing his or her command to
review for legal sufficiency and advice.
That office will furnish within 5 work-
ing days or such time as the SPCMCA
will provide a written opinion as to—

(i) Whether the claim is cognizable
under the provisions of Article 139 and
this chapter.

(i) Whether the findings and rec-
ommendations are supported by evi-
dence.

(iii) Whether there has been substan-
tial compliance with the procedural re-
quirements of Article 139, this chapter,
and AR 15-6.

(6) Final action. After considering the
advice of the claims office, the
SPCMCA will disapprove the claim or
approve the claim in an amount equal
to or less than the amount rec-
ommended by the investigating officer.
The SPCMCA will notify the claimant,
and any soldier subject to his or her ju-
risdiction, of the determination and
the right to request reconsideration.
The SPCMCA will then suspend action
on the claim for 10 working days pend-
ing receipt of a request for reconsider-
ation unless he or she determines that
this delay will result in substantial in-
justice. The SPCMCA will direct the
servicing finance officer for the soldier
or soldiers against whom assessments
are approved to withhold such amount
from the soldier or soldiers up to $5000.
For any soldier not subject to the
SPCMCA'’s jurisdiction, the SPCMCA
will forward the claim to that com-
mander who does exercise special
court-martial jurisdiction over the sol-
dier for collection action.

(7) Assessment. Subject to any limita-
tions provided in appropriate regula-
tions, the servicing finance officer will
withhold the amount directed by the
SPCMCA and pay it to the claimant.
The SPCMCA'’s assessment is not sub-
ject to appeal and is conclusive on any
finance officer. If the servicing finance
officer finds that the required amount
cannot be withheld because he or she
does not have custody of the soldier’s
pay record or because the soldier is in
a no pay due status, the servicing fi-
nance officer will promptly notify the
SPCMCA of this in writing.

(8) Post settlement action. After action
on the claim is completed, the claims
office servicing the command which
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took final action will forward one copy
of the claim together with a cover
sheet and all attachments, to include
information that money has or has not
been withheld and paid to the claimant
by the servicing finance officer,
through any command claims service,
to the Commander, USARCS.

(9) Remission of indebtedness. Title 10,
United States Code, section 4837(d),
which authorizes the remission and
cancellation of indebtedness of an en-
listed person to the United States or
its instrumentalities, is not applicable
and may not be used to remit and can-
cel indebtedness determined as a result
of action under Article 139.

(h) Reconsideration—(1) General. Al-
though Article 139 does not provide for
a right of appeal, either the claimant
or a soldier whose pay is assessed may
request the SPCMCA or a successor in
command to reconsider the action. A
request for reconsideration will be sub-
mitted in writing and will clearly state
the factual or legal basis for the relief
requested. The SPCMCA may direct
that the matter be reinvestigated.

(2) Reconsideration by the original
SPCMCA. The original SPCMCA may
reconsider the action so long as he oc-
cupies that position, regardless of
whether a soldier whose pay was as-
sessed has been transferred. If the
original SPCMCA determines that the
action was incorrect, he or she may
modify it subject to paragraph (h)(4) of
this section. If a request for reconsider-
ation is submitted more than 15 days
after notification was provided, how-
ever, the SPCMCA should only modify
the action on the basis of fraud, sub-
stantial new evidence, errors in cal-
culation, or mistake of law.

(3) Reconsideration by a successor in
command. Subject to paragraph (h)(4) of
this section, a successor in command
may only modify an action on the basis
of fraud, substantial new evidence, er-
rors in calculation or mistake of law
apparent on the face of the record.

(4) Legal review and action. Prior to
modifying the original action, the
SPCMCA will have the claims office
render a legal opinion and fully explain
his or her basis for modification as part
of the file. If a return of assessed pay is
deemed appropriate, the SPCMCA
should request the claimant to return
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the money, setting forth the basis for
the request. There is no authority for
repayment from appropriated funds.

(5) Disposition of files. After com-
pleting action on reconsideration, the
SPCMCA will forward a copy of the re-
consideration action to the Com-
mander, USARCS, and retain one or
more additional copies with the claim
file.

§536.50 Claims based on negligence of
military personnel or civilian em-
ployees under the Federal Tort
Claims Act.

(a) Authority. The statutory author-
ity for this chapter is the FTCA (60
Stat. 842, 28 U.S.C. 2671-2680), as amend-
ed by the Act of 18 July 1966 (Pub. L.
89-506; 80 Stat. 306), the Act of 16 March
1974 (Pub. L. 93-253; 88 Stat. 50), and the
Act of 29 December 1981 (Pub. L. 97—
124), and as implemented by the Attor-
ney General’s Regulations (28 CFR 14.1-
14.11).

(b) Scope. This section prescribes the
substantive basis and special proce-
dural requirements for the administra-
tive settlement of claims against the
United States under the FTCA and the
implementing Attorney General’s Reg-
ulations based on death, personal in-
jury, or damage to or loss of property
which accrue on or after 18 January
1967. If a conflict exists between the
provisions of this section and the pro-
visions of the Attorney General’s Regu-
lations, the latter govern.

(c) Claims payable. Unless otherwise
prescribed, claims for death, personal
injury, or damage to or loss of property
(real or personal) are payable under
this section when the injury or damage
is caused by negligent or wrongful acts
or omissions of military personnel or
civilian employees of the DA or the
DoD while acting within the scope of
their employment under circumstances
in which the United States, if a private
person, would be liable to the claimant
in accordance with the law of the place
where the act or omission occurred.
The FTCA is a limited consent to li-
ability without which the United
States is immune. Similarly, there is
no Federal cause of action created by
the Constitution which would permit a
damage recovery because of the Fifth
Amendment or any other constitu-
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tional provision. Immunity must be ex-
pressly waived, as by the FTCA.

(d) ““Employee of the Government”
(28 U.S.C. 2671) includes the following
categories of tortfeasors for which the
DA is responsible:

(1) Military personnel (members of
the Army), including but not limited
to:

(i) Members on full-time active duty
in a pay status, including—

(A) Members assigned to units per-
forming active service.

(B) Members serving as ROTC in-
structors. (Does not include Junior
ROTC instructors unless on active
duty.)

(C) Members serving as National
Guard instructors or advisors.

(D) Members on duty or in training
with other Federal agencies, for exam-
ple, Nuclear Regulatory Commission,
National Aeronautics and Space Ad-
ministration, Departments of Defense,
State, Navy, or Air Force.

(E) Members assigned as students or
ordered into training at a non-Federal
civilian educational institution, hos-
pital, factory, or other industry. This
does not include members on excess
leave.

(F) Members on full-time duty at
nonappropriated fund activities.

(G) Members of the ARNG of the
United States on active duty.

(if) Members of reserve units during
periods of inactive duty training and
active duty training, including ROTC
cadets who are reservists while they
are at summer camp.

(iii) Members of the ARNG while en-
gaged in training or duty under 32
U.S.C. 316, 502, 503, 504, or 505 for claims
arising on or after 29 December 1981.

(2) Civilian officials and employees of
both the DOD and the DA (there is no
practical significance to the distinc-
tion between the terms “‘official”’ and
“employee’”) including but not limited
to—

(i) Civil Service and other full-time
employees of both DOD and DA paid
from appropriated funds.

(i) Contract surgeons (10 U.S.C. 1091,
4022) and consultants (10 U.S.C. 1091)
where ‘‘control” is exercised over phy-
sician’s day to day practice.
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